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Introduction

This is the first in a series of reports that will summa-
rize current issues in the asbestos litigation environ-
ment. This report focuses on information reported
in the annual status reports filed by asbestos personal
injury trusts. Most of these trusts follow a calendar-
year reporting cycle, and, thus, most of the annual
reports for 2007 became available in March and April
of 2008. Because of the large number of asbestos-
related bankruptcies that have concluded recently, the
amount of publicly available data from the trusts on
claim flows has blossomed, as indicated in table 1:
Table 1:  Number Of Trusts For Which Public
Claims Activity Reports Were Found

Reporting year | Number of trust reports
2000
2001
2002
2003
2004
2005 13
2008 19
2007 31

L= B I = I

This report uses the trusts’ data to address two ques-
tions: How many claims are there? And how much
trust money is available to pay these claims?

How Many Claims?
Reported filings

Two questions that many people involved in asbestos
litigation care about are: How many claims are there?
And how is this number changing? The number of new
asbestos claims — particularly nonmalignant claims
— has fallen in recent years, along with the decline of
medical screening operations. This decline has been as-
sociated with the rulings of Judge Janis Graham Jack in
MDL 1553, in which she sharply criticized the quality
of evidence derived from screening operations in silica
litigation." However, the decline in claim recruiting was
already well underway before Judge JacK’s evidentiary
hearings began. What is the magnitude of the drop?
How many new claims are there each year now? Data
from the trusts can help answer these questions.

The number most commonly used to answer the ques-
tion, how many claims are there? is the annual count of
new filings reported by major defendants. This num-
ber, for four large trusts and for each year from 2002
through 2007, is shown in figure 1.> A comparison of
the data for 2007 and 2002 reveals a drop in the num-
ber of trust filings that ranges from one-sixth as many
claims filed for the Celotex trust to one-twelfth as many
claims filed for the H.K. Porter trust. At the beginning
of this period, all of these trusts received several tens of
thousands of claims per year. By 2007, filing rates had
declined to a range of just over 6,000 for the H.K. Por-
ter trust and to just over 12,000 for the Celotex trust.
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Figure 1: Annual Filings For Four Longstanding Trusts?
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Unfiled Inventories And Recruiting Rates

One reason for the wide range is that claim counts are
presented by year of filing, and filings are somewhat
disconnected from the underlying processes that cre-
ate claims. This is because a claim is often filed against
a particular defendant or trust several years after the
first contact between a claimant and an attorney.
Though the process by which claims arise varies by
disease, the diagnosis date provides a better indicator
of the initiation of the claiming process than does the
filing date. Most people diagnosed with mesothelio-
ma apparently contact lawyers soon after diagnosis if
they intend to pursue claims at all. For nonmalignant
claims, the “diagnosis” itself may have been made by a
screening operation run for the purpose of recruiting
claimants, so the diagnosis date is, in effect, identical
to the recruiting date.* The situation for nonmeso-
thelial cancer claims is more complicated, because a
person is usually diagnosed in the course of ordinary
medical care but may not be immediately aware of the
potential connection between the disease and asbestos
exposure. Even for these claims, however, the diagno-
sis date can be a better proxy for the date on which
the claim process began than is any other commonly
available date.

@ Manville {US only)
O Eagla-Picher

B elatex

OH.K. Fomer

For convenience we call the date of the first contact
between claimants and attorneys as the “recruiting”
date of the claim regardless of whether the claimant
or attorney initiated the contact. Because of the close
relationship between diagnosis and the first contact
with an attorney, the number of people newly diag-
nosed in each year who will ultimately file asbestos
claims comprises the “recruiting rate.”

Filing rates can deviate from the contemporaneous re-
cruiting rate because claims often are not filed against
a given defendant until several years after diagnosis.
The most obvious effect of this delay is that a change
in the recruiting rate may not be seen in a defendant’s
filing data for several years. A more subtle and, at
times, a more serious problem with relying on filing
rates is caused by swings in a defendant’s “unfiled
inventory,” i.e., the difference between the number
of claims recruited by an attorney as of a specified
date that will eventually be filed against a defendant
and the number already filed as of that date. Swings
in the unfiled inventory cause a defendant’s reported
filings to understate or overstate the contemporane-
ous recruiting rate, sometimes by several fold and for
several years running.
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The recruiting rate, the filing rate, and the unfiled
inventory are tied together arithmetically. If on a
certain day more new claims are diagnosed than are
filed against a defendant, the defendant’s unfiled
inventory increases. Conversely, if more claims are
filed than are diagnosed, the inventory declines.
These increases and decreases accumulate over the

course of a year, so that, for example, the difference
between the number of Manville trust claims diag-
nosed in 2003 (the recruiting rate), and the number
of Manville trust claims filed in that year (the filing
rate), is precisely equal to the change in the Manville
trust’s unfiled inventory between January 1, 2003,
and January 1, 2004.

Figure 2: Unfiled Inventories Of The Manville Personal Injury Trust (U.S. Claims Only)
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Whenever an analyst treats a defendant’s filing rate
as the rate at which new claims are being created,
the implicit assumption is that the unfiled inven-
tory remains constant over time. Figure 2 shows
how wrong that assumption has often been. This is
an estimate of Manville’s unfiled inventory over the
years since 1980.%7 Periods of flat inventories have
been rare. Most of the time, Manville’s inventories
steadily rose. This is a pattern that is punctuated
by sharp inventory-clearing events, notably one
that extended from late 1988 through 1989 and
another from mid-2002 through late 2003. Each
event cleared 100,000 or more inventory claims in
a little over a year — rates greater than the highest
recruiting rates ever achieved. Returning to figure
1, note that the 2002-2003 event corresponds to
the highest year of claim filings reported by any of
the trusts, i.e., the 93,000 claims reported by the
Manville trust in 2003.% Of these 93,000 claims,
about 74,000 represent liquidation of the unfiled
inventory, while only 19,000 new claims were diag-
nosed that year.

The swings in Manville’s unfiled inventory —
both upward and downward — appear to have
been largely caused by events that were specific to
the Manville trust. Of the three major periods of
growing inventory, two are clearly associated with
legal events that blocked new claims: from August
1982 through October 1988, when new filings
against the Johns-Manville Company were barred
due to the company’s bankruptcy; and from July
1990 through February 1995, when trust claims
processing was suspended by the bankruptcy
court. The third period of inventory growth ran
from the beginning of 1996 through the middle of
2000. The beginning of this period corresponded
with another Manville trust- specific event, name-
ly, the announcement of stricter requirements for
medical evidence supporting claims. The trust
threatened sanctions against law firms if they
submitted too many claims that failed to meet its
evidentiary standards. Even after this action by
the Manville trust was terminated in April 1999
with the Adams settlement, inventories continued
to grow for a time. In the absence of a deadline or
other compelling reason to bring their outstand-
ing claims quickly, some attorneys took a year or
more to restart the machinery of filing Manville
trust claims.

The two big downward adjustments in inventory can
likewise be connected to events that are specific to
the Manville trust. The first period, which spans the
establishment of the trust in October 1988 through
the end of 1989, has frequently been described as
a “race to the courthouse.” This was a period when
claimants in the unfiled inventory recognized that the
trust would not have sufhicient funds to compensate
all comers and tried to beat each other to the avail-
able funds. This race was called to a halt by judicial
intervention. Judge Jack B. Weinstein placed a bar on
the processing of trust claims while a more sustainable
system for distributing the trust assets was negotiated.
Negotiation led to the adoption of the 1995 Trust
Distribution Procedures (TDP), which contained a
matrix of “scheduled values” to be paid at ten cents
on the dollar for various asbestos-related diseases. This
formula ensured that the trust assets would be paid
out slowly, and it guaranteed some recovery to every
future claimant. A resumption of the race was thereby
discouraged.’

The second sharp correction in inventories was driven
by a deadline. In August 2002, the trust announced
that the 1995 TDP was to be superseded. Payments
for nonmalignant claims in particular would be
much lower under the new 2002 TDP. Inventory
claims, however, would be exempt from the new
plan — provided they were filed within a year of the
plan’s adoption.'® Unfiled inventories plummeted as
plaintiffs hurried to meet the deadline (which in the
event was allowed to slip to October 2003).

Because the incentives that drive unfiled inventories
up or down tend to be specific to a certain defendant,
the behavior of unfiled inventories for different defen-
dants will typically vary. Two defendants can report
different filing rates for a particular year, or even for
several years running, even if the two defendants
receive claims from exactly the same claimants. This
effect explains in part the differences seen between the
four trusts in figure 1.

Claim flows By Date Diagnosed
Further exploration helps answer the original ques-
tions: How many claims are there? And how is this
number changing? To avoid the uncertainties created
by swings in unfiled inventory, it is preferable to study
the recruiting rate directly — that is, the counts of
claims by year diagnosed. This quantity for the Man-
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ville trust is graphed in figure 3 which provides a more
accurate picture of the claim generation process.

Recruiting peaked at just over 70,000 claims in 2000;
this is 20,000 fewer claims than the peak year for filings
at the Manville trust. After falling steadily for several
years, the rate of new claims appears to have stabilized.
The recruiting averaged 7,300 for the years 2005 and
20006, for a drop to about one-tenth of the peak.

Most of the change has been driven by falling levels
of recruiting for nonmalignant claims. Over the
same period, the annual recruiting rates of new
nonmalignant claims fell to a few percent of their
peak level, from 65,000 to just over 4,000 nonma-
lignant claims per year. By comparison, mesothe-
lioma diagnoses have been stable, while lung cancer
and other cancer claims have fallen approximately

in half.

Figure 3: New Manville U.S. Claims Diagnosed Each Year (Includes Estimated Unfiled Inventory)

Annual diagnoses

The recruiting rate gives a better answer than the
filing rate to the question, how many claims are
there? Still, there are a couple things to keep in
mind when viewing figure 3. First, the Manville
trust is the only source that has made publicly
available data that includes dates of diagnosis. This
is not a serious drawback, however. Virtually all
claims do eventually file against the Manville trust.
Thus, the trust’s experience is a good approxima-
tion of the overall asbestos litigation universe,
and its data are generally of high quality. It does
make it more difficult to check the conclusions
presented in figure 3 against other data sources,
however. Second, the counts of diagnoses for the
later years include some claims that were still in
the trust’s unfiled inventory as of the cutoff date
(September 30, 2007) for this data set. Because
these claims cannot be observed in the available

Year

| I neon-rratgrar [ Cancer

data, their number is estimated. This estimation
adds some uncertainty to the exact levels — espe-
cially for the years 2005 and 2006.

Events Associated With The Collapse

Of Nonmalignant Recruiting
For several years, a succession of legal events has
made the world less friendly for the mass recruiting
of nonmalignant claims. Perhaps the best-known
event was the finding by Judge Janis Jack in June
2005 that diagnoses derived from screening events
“were driven by neither health nor justice: they were
manufactured for money.” Although Judge Jack’s
opinion related specifically to silica claims not to
asbestos claims, many of the same lawyers, medical
experts, and even claimants, were involved." Judge
Jack’s findings are widely seen as relevant to asbestos
litigation.
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Figure 4: New Manville Nonmalignant Claims Diagnosed By Month And State
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Interestingly, however, the diagnosis data reveal that
plaintiffs’ lawyers had largely abandoned mass recruit-
ing of nonmalignant claims before Judge Jack even
began the Daubert hearings that lead to her opinion.
figure 4 is a detailed view based on the same data used
for figure 3; it shows monthly rather than annual
counts. Marked on the graph are the approximate
dates of a selection of legal events that marked the

shifting of the tide against mass recruiting. Events of
national importance are included, as are events spe-
cific to three states where large numbers of recruited
claims were filed: Texas, Ohio, and Mississippi.

In each state, the decline in nonmalignant recruiting
appears to precede the specific events that are identi-
fied, sometimes by a year or more. Apparently mass
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recruiting firms were already exhausting the supply of
readily recruitable claims before the sharp decline in
claims recruiting mid-2002.

Cancer Claims
As with nonmalignant claims, swings in the unfiled
inventories of cancer claims can cause spikes in
filings against certain defendants; these spikes are

unrelated to the rate at which new claims are be-
ing generated. Counts of claims by date diagnosed
are, therefore, more indicative of the sustainable
underlying rate at which new claims are generated.
figure 5, figure 6, and figure 7 indicate the esti-
mated number of new claims diagnosed each year
for mesothelioma, lung cancer, and other cancers,
respectively.

Figure 5: New Manville Trust Mesothelioma Claims By Year (Includes Estimated Unfiled Inventory)
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Figure 6: New Manville Trust Lung Cancer Claims By Year (Includes Estimated Unfiled Inventory)
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Figure 7: New Manville Trust Other Cancer Claims By Year (Includes Estimated Unfiled Inventory)

Other cancer claims by year diagnosed
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Opverall, total new cancer diagnoses for 2005 and 2006
are estimated at 3,200 and 2,600 claims, respectively.
The peak in these claims, 4,600, occurred in 2000.
The changes in lung cancer and other cancer rates
occurred during the same period that nonmalignant
mass recruiting was ending, although the magnitude
of the change is smaller. These observations are con-
sistent with the idea that some, but not all, claims in
these categories were recruited at the same recruiting
events that generated nonmalignant claims.

It is less clear why mesothelioma claims appear to
decline. The calculations placed the peak of meso-
thelioma claims at about 1,900 in 2004, followed by
1,700 in 2005 and only 1,300 in 2006. Presumably
there has been no abrupt change in the incidence
of the disease. Most likely the apparent drop is an
artifact. As discussed above, the recruiting rate calcu-

2003 4 05

Year

lations have the most uncertainty for the years 2005
and 2006. It is entirely possible that mesothelioma
recruiting rates have remained more or less constant
over this period but that the number of these claims
that remain in the Manville trust’s unfiled inventory
has been underestimated.

How Much Trust Money Is

Available To Pay Claims?

Asset information for 35 confirmed asbestos personal
injury bankruptcy trusts has been identified, and,
taken together, these trusts have $25.7 billion of hard
assets, not including insurance. Another three pend-
ing bankruptcies have deals in place that are expected
to put over $7 billion of additional hard assets into
asbestos personal injury bankruptcy trusts. In total,
approximately $33 billion in cash has been earmarked
for approximately 40 trusts."?

Figure 8: Assets And Claims Of Confirmed Asbestos Bankruptcy Trusts®®
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The availability of such a large magnitude of as-
sets in asbestos trusts is a relatively new phenom-
enon. Of the confirmed trusts, only 12 have been
processing claims continuously for three or more
years. These longer-established trusts have a total
of $4.3 billion in assets — about one-eighth of all
the trust assets.

One striking feature seen in figure 8 is the discrep-
ancy between the large numbers of claims being
received by trusts in their first year or two of opera-
tion and the much smaller numbers of claims being
seen by the longer-established trusts. The evidence
indicates that fewer than 10,000 new nonmalignant
claims are being diagnosed and recruited each year.
When one looks at the fact that a trust such as the
Owens Corning/Fibreboard Personal Injury Trust
received 178,026 claims against one subtrust in its
first year of operation, it is clear that most of those
claims were either open when Owens Corning filed
for bankruptcy, or they were unfiled inventories that
accumulated during the long-pending bankruptcy.
Most of these claims, no doubt, were recruited before
the collapse of nonmalignant recruiting that began
in 2000.

10

Endnotes

1. J. Janis Jack, (In Re Silica Products Liability Litiga-
tion, Order No. 29 Addressing Subject-Matter
Jurisdiction, Expert Testimony and Sanctions.).

2. 'These are the only four trusts that are both large
enough to reasonably represent the universe of as-
bestos claims — or at least close to it — and which
have been reporting claims for long enough to give
a good picture of the changes over time.

3. Numbers for the Eagle-Picher, Celotex, and H.K.
Porter trusts are from trust annual reports. Numbers
for the Manville trust are from three data extracts
prepared by the trust that contain claims through
January 2002, April 2004, and September 2007,
respectively. Duplicate claims, as identified by social
security number and disease category, have been re-
moved. Claims from non-U.S. residents are omitted
from the Manville numbers unless a U.S. exposure
location was reported. The omission of non-U.S.
claims accounts for most of the differences between
the filing counts reported here and the counts in the
Manville trust’s annual reports.
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10.

Judge Jack described how the “diagnosis” of silicosis
claims is driven by attorney recruiting efforts: “All
told, the over 9,000 Plaintiffs . .
with silicosis by only 12 doctors. In virtually every

. were diagnosed

case, these doctors were not the Plaintiffs’ treating
physicians, did not work in the same city or even
state as the Plaintiffs, and did not otherwise have
any obvious connection to the Plaintiffs. Rather
than being connected to the Plaintiffs, these doctors
instead were affiliated with a handful of law firms
and mobile x-ray screening companies.” (Jack, op.
cit. at 30-31).

Bates and Mullin estimate that about one-half of
nonmesothelial cancer claims “arose from the same
mass recruitment activities that produced the vast
majority of nonmalignant claims” rather than be-
ing pursued directly following a medical diagnosis.
Charles Bates and Charlie Mullin, “The Bankruptcy
Wave Of 2000 — Companies Sunk By An Ocean
Of Recruited Asbestos Claims,” Mealeys Litig. Rep.
Asb. 18 (2007): 21-24.

The chart is based on dates of filing and dates of
diagnosis reported in claims data made available
by the Manville trust. Based on data extracts from
January 2002 and September 2007. Counts are
compensated for missing dates of diagnosis, and
later years are also compensated to include an esti-
mate of claims to be filed after the September 2007
cutoff date for the data.

Table of events from: http://www.mantrust.org/
history.htm (as of June 5, 2008); Manville Personal
Injury Settlement Trust Newsletter 10, no. 1 (April
1996); Manville Personal Injury Settlement Trust
Newsletter 13, no. 4 (October 28, 1996); Memo-
randum Re: Manville Trust TDP Changes and the
Status of the Pro Rata Share Review at http:/[www.
mantrust.org/ FTP/REDUMEM2.pdf.

The Manville trust’s annual report for 2003
contained a larger count of 101,200 new claims,
largely because of non-U.S. claims. See supra, note

3.
http://www.mantrust.org/history.htm.

Memorandum Re: Manville Trust TDP Changes and
the Status of the Pro Rata Share Review.

11.

12.

13.

14.

15.

16.

The fact that many of the same plaintiffs showed
up in different lawsuits with separate diagnoses of
asbestosis and silicosis was cited by Judge Jack as
a major factor casting doubt on the validity of the
claims. Of 6,757 Ssilicosis” claimants identified
by the screening firm N&M, for example, at least
4,031 had made “asbestosis” claims with the Man-
ville trust. See Jack, 9p. ciz. at 78-80.

For eight confirmed trusts, current asset informa-
tion was not locatable. These include: the Amatex
Asbestos Disease Trust Fund; the APG Asbestos
Trust; the DI Distributors, Inc., Asbestos Disease
Trust Fund; the Forty-Eight Insulations Quali-
fied Settlement Trust; the Fuller-Austin Asbestos
Settlement Trust; the Muralo Trust; the Rock Wool
Manufacturing Company Asbestos Trust; and the
Stone & Webster Asbestos Trust. For five pending
bankruptcies, the value of any assets committed to
a future trust was not determinable. These include
ASARCO (Case No. 05-21207, Bankr. S.D. Tex.);
Congoleum (Case No. 03-51524, Bankr. D.N.].);
Flintkote (Case No. 04-11300, Bankr. D. Del.); G-I
Holdings (Case No. 01-30135, Bankr. D.N.].); and
Skinner Engine Co. (Case No. 01-23987, Bankr.
W.D. Pa.).

Unless otherwise noted, assets and claim counts are
from annual reports filed by the trustees with the
bankruptcy courts.

No annual reports were found for the Amatex As-
bestos Disease Trust Fund (confirmed 1990); the
DI Distributors, Inc., Asbestos Disease Trust (con-
firmed 1992); the Fuller-Austin Asbestos Settle-
ment Trust; the Muralo Trust (confirmed 2007);
the Rock Wool Manufacturing Company Asbestos
Trust (confirmed 1999); the Stone & Webster As-
bestos Trust; or the Shook and Fletcher Asbestos
Trust.

No 2007 annual report is available for the APG As-
bestos Trust. Its primary asset is 21% of reorganized
ANH Refractories, according to the disclosure state-
ments filed in that case.

The API, Inc., Asbestos Settlement Trust and the
NGC Bodily Injury Trust file claims-activity reports
are under seal, so claim filing counts are not avail-

able for these trusts.

11
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17.

18.

19.

20.

12

The Forty-Eight Insulations Qualified Settlement
Trust was liquidated in 2003.

No 2007 annual report is available for the NARCO
Asbestos Trust. The trust’s primary assets are 79% of
reorganized ANH Refractories, and an open-ended
commitment from Honeywell International, Inc.,
to fund all preexisting settlements, plus future asbes-
tos settlements, up to an annual cap of $145 million
per year indefinitely (initially $150 million).

The Owens Corning/Fibreboard Asbestos Personal
Injury Trust is divided into two subtrusts against
which claimants may file independent claims. The
Owens Corning subtrust has received 178,026
claims, and the Fibreboard subtrust has received
147,974 claims. It is unclear how many claimants
have filed claims against both trusts.

The Rutland Fire Clay Company Asbestos Trust
first processed claims in 2003, but it does not pro-
cess claims continuously. During 2007, the trust
had its second “open filing period” during which it

21.

22.

23.

24.

processed 18,500 claims, including unfiled inven-
tory that had accumulated since January 2004.
This value does not represent sustained annual

filings.

“Alabama Bankruptcy Judge Confirms Reorganiza-
tion Plan of Shook & Fletcher,” Mealeys Asb. Bankr.
Rep. 2, no. 4 (2002): 5.

Initial funding, according to the Asbestos Trust
Agreement, was $4.5 million cash plus an allowed
general unsecured claim against the estate with a
face value of $1 million (Case No. 00-02142 Bankr.
D. Del.).

A 2007 report for the United States Mineral Prod-
ucts Company Personal Injury Settlement Trust was
not found; asset values are based on its 2006 annual
report.

Significant deals have been announced in the Quig-
ley, Pittsburgh Corning, and W.R. Grace bankrupt-

cies. H
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